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Chapter

Human Rights and Land in
Africa: Highlighting the Need for
Democratic Land Governance

Simon Hull and Jennifer Whittal

Abstract

Human rights principles form the foundation for the move towards responsible
land administration. They are embedded in such international treatises as the
Sustainable Development Goals, New Urban Agenda, and Voluntary Guidelines
on the Responsible Governance of Tenure, among others. These treatises provide
the backdrop to the development of land policies and administration systems that
seek to secure land tenure and land rights for all through adherence to human rights
principles such as non-discrimination, equity and justice, gender responsiveness,
transparency and accountability. Yet the human rights tradition is built on Western
values and biases, and there is some contention as to the universal acceptance of
this. In discussing land rights in Africa, assumptions about the universality of
human rights should be weighed against such contentions if land reform pro-
grammes are to sustainably succeed. In this chapter, the arguments around human
rights are presented in the context of African land reform, and a model of demo-
cratic land governance is proposed.

Keywords: land rights, land governance, land administration, land tenure,
land reform, broadly African worldviews, ubuntu

1. Introduction

In this chapter we explore the implications on land rights of a human rights-
based approach (HRBA) to development, with a focus on African land rights and
administration. We note that the modern trend towards responsible land administra-
tion [1] is underscored by the obligation of states to ensure the human rights of
their citizens. The guiding principles for achieving responsible land administration
are thus based on many of the principles of human rights and good governance
frameworks. The rallying cry of ‘Land rights for all’ [2] is likewise rooted in several
international human rights treatises that reinforce and expand on the right to own
property and the right to adequate housing [3]. The realisation of ‘land rights for
all’ places the onus on governments to recognise, respect and protect a wide range
of land rights and land tenures, some of which may be based on perceptions that
do not accord with Western-based notions of rights. This may place tension on the
realisation of responsible and effective land administration in such contexts.

In this chapter, the idea of a HRBA to development of land is explored, with
focus on Africa. We discuss tensions between the human rights tradition and

1 IntechOpen



Human Rights in the Contemporary World

cultural norms that may impact on land reform and land administration pro-
grammes. Following that, we present a pro-poor perspective on land and expound
on the idea of democratic land governance [4, 5].

2. Human rights principles

The fundamental principles of human rights are identified in Table 1. A distinc-
tion can be made between structural and operational principles [9]. The structural
principles describe legal aspects of human rights and include universality, inalien-
ability, indivisibility, interdependence, and interrelatedness of human rights.
Operational principles apply more to the application of human rights within their
context. Participation, accountability, non-discrimination, transparency and the
rule of law are operational principles.

Human rights may be nationally or internationally framed in a Bill of Rights,
which further elaborates on the principles and makes them relevant for a particular
context. As an example, the Bill of Rights (‘the Bill’) as set forth in the Constitution

Structural Universality Human rights apply to everyone, regardless of race, gender,

principles religion, or any other means of classification, without
exception. All people everywhere have human rights by virtue
of being human [6-8].

Inalienability Human rights may not be taken away from anyone, although
the enjoyment of some rights might be restricted for a time or
purpose, usually for the greater good [6, 7].

Indivisibility All human rights have equal status and cannot be ordered
hierarchically. The fulfilment of one right depends wholly or in
part on the fulfilment of other rights, and the improvement of
one right facilitates the advancement of other rights [6-8].

Interdependence & Whether economic, social, cultural, political, or civil, all
interrelatedness human rights are inherent to the dignity of every person, and all
human rights are interrelated and interdependent [6, 7].

Operational Non-discrimination Purposeful discrimination (e.g. apartheid) as well as the

principles & equality unintended consequences of policies and practices that may
have a discriminatory effect are precluded. Non-discrimination
is complemented by the principle of equality [6-8].

Participation People have the right to participate in how decisions are made
regarding protection, enforcement and fulfilment of their
rights. They also have the right to access information relating to
the decision-making process [6, 8].

Accountability Governments should be held accountable if human rights are
not enforced. It is not enough for rights to be recognised in law
or policy — there must be real and practical means of checking
that these obligations are being met [6, 8].

Rule of law States should also comply with the legal norms and standards,
both international and national, which ratify the protection and
fulfilment of human rights. Aggrieved rights-holders should be
able to seek compensation or appropriate redress in accordance
with the rules and procedures provided by law [6, 8].

Transparency Governments should be open about decision-making processes
and people should be able to know and understand how major
decisions affecting their rights are made [8].

Table 1.
Human vights principles.
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of the Republic of South Africa, 1996 (‘the Constitution’) [10] may be compared
to the Universal Declaration of Human Rights [3]. While the Articles of the
Declaration and the Sections of the Bill overlap considerably, there are inter se addi-
tions and omissions in both documents. The Bill, being far more context specific
(for the nation of South Africa) than the Declaration (international relevance),
holds more detail.

The Declaration is supported by Covenants and Conventions. Two notable
covenants are the International Covenants on Civil and Political Rights — CPRs [11] —
and on Economic, Social, and Cultural Rights — ESCRs [12]. The CPRs include rights
to life, the prohibition of slavery, freedom of movement, equality before the law,
freedom of religion and expression, and the right to democratic governance. ESCRs
include the right to employment and trade unions, social security, food, water,
basic education, and health. These were initially intended to be equally promoted,
following the principle of indivisibility, but this was met with resistance from some
UN member nations [13]. So, while the United Nations recognises CPRs and ESCRs
as equal, it is left to signatory states to decide how these Covenants are to be inter-
preted and applied in their specific contexts. This has led to “internal contradictions
concerning both how to promote human rights and who should be endowed with
equal human rights” [14]. It is worth noting that the Constitution includes aspects
of both groups of rights in its Bill of Rights, suggesting that CPRs and ESCRs may be
identified as equal, at least in South Africa.

One last distinction needs to be made, and that is between horizontal and vertical
relationships with respect to rights, duties and obligations. Again, the Constitution
is referred to as an example. Section 8 of the Constitution refers to the application of
the Bill of Rights. In the first instance, the State is obligated to respect, protect, pro-
mote, and fulfil human rights (see also Section 7 (2)) - this is the vertical relation-
ship between the State and rights-holders. In the second instance, rights-holders — be
they natural or juristic persons — are equally obligated to uphold the rights as laid out
in the Bill of Rights. This is the horizontal relationship.

3. A human rights-based approach to development of land in Africa

A HRBA to development provides the conceptual and practical framework for
realising human rights throughout the process of development [15] and puts human
rights at the heart of development [16]. A rights-based approach to development
puts power in the hands of the beneficiaries of development, as rights-holders,
and obligates states to fulfil their duties and obligations towards citizens. This
means “empowering marginalised groups, challenging oppression and exclusion,
and changing power relations” [17]. But empowering causes power differentials
and possibly also disempowerment - there are winners, but possibly also losers, in
development processes. For example, an emphasis on gender equality changes the
power dynamic and differential between men and women within a household or
community. This can have negative and unintended consequences, especially in
traditionally patriarchal societies [18]. The question is whether such consequences
should be allowed to detract from the long-term goal of having a more equal, mor-
ally just society? We return to this question later in the chapter.

Notwithstanding the principle of universality, it is thus recognised that human
rights principles are an ideal and are not recognised by, enforced by, nor even
appropriate for, all peoples and cultures in the world. Different worldviews may
yield different conceptualisations of human rights principles [19]. For example,
from a broadly African worldview, the right to own land extends to the living, the
unborn, and the (deceased) ancestors as well [20]. This understanding demands
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that, for African contexts, land rights are interpreted cross-generationally. Such an
understanding has implications on the application of human rights principles in
land administration because this cross-generational understanding challenges the
fundamental definition of a human as understood in Western culture.

With cognisance taken of these concerns, the human rights tradition is pre-
sented hereafter along with the potential benefits and challenges of a HRBA to
development. The concerns mentioned above are explored in more detail and the
implications for land administration and land reform are then discussed.

3.1 The human rights tradition

According to the United Nations Common Understanding (UNCU) on a HRBA
[9, 21], the following three requirements should be met in a HRBA:

1. Development programmes should further the realisation of human rights;
2.Every development initiative should be guided by human rights principles;

3.Development initiatives should contribute to improving the capacity of duty-
bearers to uphold their obligations and rights-holders to claim their rights.

The idea of states being duty-bearers draws from the human rights tradition,
which is summarised [22, 23] as follows:

* People are not mere beneficiaries; they are rights-holders;

e States are not only service providers, they are duty-bearers obligated to “respect,
protect and fulfil people’s human rights” [23]. To this list, the Constitution adds
the obligation to promote human rights (see Section 7 (2)). The obligation to
respect means to avoid interfering directly or indirectly with the enjoyment of a
right [13, 24]. To protect means to take the necessary measures to make sure that
other parties do not interfere with one’s enjoyment of a right. The obligation to

fulfil may be broken into two parts [13]: facilitation and provision. To facilitate
means that duty-bearers need to put in place the necessary structures for rights-
holders to be able to claim their rights, which is equivalent to the Constitution’s
obligation to promote (see e.g. Section 9 (2)), while provision relates to an obli-
gation to make services available to assist rights-holders to claim their rights.

* States should be keld to account if they fail to meet their obligations in this
regard. These obligations are as follows:

o Guaranteeing that all rights may be exercised without discrimination;

o Taking steps towards the full realisation of ESCRs without undue delay;
o Not taking any measures that would hinder the full realisation of ESCRs;
o Using the maximum available resources to fulfil obligations;

o Prioritising actions towards assisting the most vulnerable groups; and

o Guaranteeing delivery on a minimum core obligation that satisfies the
minimum essential levels of each right.
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The extent to which rights are claimed, and obligations are fulfilled is a func-
tion of capacity, which we link to governance in a later section (see [25]). “A person
can only be held accountable if that person feels that he/she should act, that he/she
may act; and that he/she can act” [13]. To elaborate, accountability in this regard
depends on the fulfilment of these three conditions:"

1. Responsibility: a person must accept that it is their responsibility to fulfil an
obligation.

2. Authority: a person must possess the authority to carry out the obligation.

3.Resources: a person must have the necessary resources required to fulfil an
obligation.

Practically, this means that if governments follow a HRBA to development, they
will employ an accountable and participatory approach that includes stakehold-
ers in the process. There will be a consequent shift from assessing the needs of
beneficiaries of development, to empowering citizens to recognise and claim their
rights while also ensuring that duty-bearers honour their responsibilities [15] — the
vertical obligation. This shift from charity (the optional exercise of concern for the
needy) to obligation [26] avoids the pitfall of failure to consult adequately, which
leads to “imposed policies which lack popular support and understanding” [27]. But
if the horizontal application of human rights is enabled, as in the Constitution, then
communities are already empowered to take responsibility for the realisation of
human rights. Their participation in the development process is hence more effec-
tive in terms of putting pressure on the State to fulfil its (vertical) obligations.

3.2 Benefits and challenges
The following are potential benefits to following a HRBA to development [16]:

1. Empowerment: By adopting a HRBA to development, needs can become claims
and charity can become justice. Such empowerment is likely to raise the self-
esteem of the disadvantaged, poor, and marginalised and enable them to take
ownership of their role in the development process.

2. Accountability: This is the key to improved transparency and effectiveness
regarding the fulfilment of state obligations.

3. Participation: There should be opportunity for all stakeholders to participate at
all levels and stages of the development process in a way that is active, free and
meaningful. This includes enabling the poor and marginalised to identify their
own development objectives and their active engagement in designing and
implementing projects to meet their needs. It also means that developers need
to be aware of societal power relations in this regard and how these may limit
or promote the ability of some groups to participate.

4. Integration: A HRBA to development allows for the integration of laws, social
practices, policies and institutions, and exposes societal power relations that
may disadvantage certain groups.

! Note that references to ‘a person’ include the state.
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5. Protecting and promoting ESC rights: The legitimacy of ESC rights as human
rights is contested by many governments, but a HRBA enforces the equality
and indivisibility of all human rights.

Adopting a HRBA to development is challenging [16]. The first challenge is
putting it on the official agenda of governments; the next challenge is implementa-
tion [22]. The context of development (political, institutional, cultural, and social
factors) influences implementation, with the result that there is no one-size-fits-all
approach. Consequently, development needs to be tailored for a particular context
to make it suitable to circumstances [28] or fit-for-purpose [29]. There is also a
presumption of alevel of organisation and opportunity for participation that might
not be present, especially among the poor and marginalised who may feel culturally
intimidated into not sharing their views. This is especially relevant if we consider
the caution raised at the beginning of this chapter: human rights are perceived by
some to be culturally Western [26, 30]. There is an air of superiority about human
rights that are based in Western liberal cultural norms [30] — participants who do
not share those views may feel intimidated into not sharing theirs. Also, the prin-
ciple of equality is not universally accepted, leading some people to feel culturally
intimidated. Law and practice are not always aligned, so, although Sections 9 and
30 of the Constitution respectively affirm the equality of everyone and protect their
rights to language and culture, discrimination still happens. Where participation
is free and fair, it can be time-consuming as service providers engage in listening,
educating and training, organising, conflict resolution, and empowerment. From
an evaluation perspective, human rights goals are long-term, so assessing the impact
of development that is cognisant of a HRBA is difficult (see also [9]). Adopting a
HRBA to development pushes development organisations into a politicised arena
where power imbalances are directly challenged. This also makes the approach
unpopular with states and donors.

Thus, for a HRBA to work effectively “it needs the very conditions it is there to
create” [16]. Successful implementation of a HRBA requires developers to follow
its core principles, take up the mantle of facilitation, and in so doing empower
rights-holders to claim and exercise their rights effectively while ensuring that duty-
bearers meet their obligations.

The final and more concerning challenge for adoption of a HRBA is the issue of
universal acceptance of human rights. As mentioned above, not everyone accepts
the notion of human rights as being internationally recognised and universally
applicable. This challenge is presented in the next section.

3.3 Human rights in Africa

“Human rights are currently recognised worldwide as ideals to be pursued by
human societies. A growing number of instruments, organisations and mechanisms
have been established at national and international levels to implement and protect
them. The concept of human rights is grounded on the idea that people have rights
owing to their being human... The United Nations (UN) has described human
rights as those rights which are inherent in our nature and without which we can-
not live as human beings ... Human rights are thevefore understood as vights which
belong to an individual as a consequence of being a human being — and for no other
reason. One need not possess any other qualification to enjoy human rights.” [31]

The quotation above highlights the principle of universality, which is a funda-
mental notion of human rights: to enjoy human rights, all that is required is for you
to be human. Yet the universality of human rights is contested:
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“The more troubling questions facing Westerners and non-Westerners alike pertain
to whether contemporary international human vights instruments, given their
Western biases, can be said to apply to peoples from non-Western cultures.” [26]

Some authors contend that international human rights standards were built
on Western values [14] without consideration of different value systems [31, 32].
“There seems to be some consensus ... that the concept of human rights as generally
understood is historically a Western concept” ([26], emphasis added). Mutua [30]
calls human rights “fundamentally Eurocentric”, adding that they serve to promote
Western ideals/culture over non-Western ideals/culture (which he refers to as the
Saviour and the Savage respectively, which metaphor is further explained below).
Murithi [33] asks “whether human rights are truly universal or do they merely
represent the historically dominant Western civilisations’ world view?” He further
notes that the Universal Declaration of Human Rights [3] was drafted with no
representation from sub-Saharan African countries and argues for a more inclusive
understanding of human rights. Although the modern notion of human rights
may have been introduced and imposed in Africa through colonialism [26, 30, 31],
there are “rich traditions on the African continent founded on the notion of human
dignity and ‘humanness’” [33]. This “African indigenous conceptualisation of
human rights” may be linked to the “African philosophy and principles of Ubuntu
and African Indigenous Knowledge Systems” [31]. Ubuntu is noted to be difficult to
define [34, 35]. It may be described as:

.. a philosophy of life, which in its most fundamental sense represents personhood,
humanity, humaneness and morality; a metaphor that describes group solidarity
where such group solidarity is central to the survival of communities with a scarcity
of resources, where the fundamental belief is that ... a person can only be a person
through others”* [35]

The tension, therefore, arises because international human rights treatises are
grounded in liberal democracy, which is individualistically based [36], whereas
the notion of ubuntu that informs an ‘African view of human rights’ is embedded
in communalism [35, 37]. Yet Mokgoro [35] notes that the values on which the
Constitution and Bill of Rights are based (drawing as they do from international
human rights treatises) are in accord with the values of ubuntu. Thus we see, in the
Constitution, the horizontal obligation referred to earlier.

There is a tendency to dichotomise “the West and the Rest” [36], which Mutua
[30] expounds on in his Savages, Victims, Saviours metaphor of human rights.
Within the context of human rights, he claims that non-European or Third World
culture that deviates from the human rights norm is the Savage. Human rights
proponents claim that the Savage needs to be civilised. The Victims are people
whose dignity and worth have been ‘violated’ by the Savage. Victims are generally
portrayed in the media and human rights discourses as powerless, nameless, dispir-
ited masses. But help is at hand: Victims can appeal to international organisations
like the United Nations and NGOs or Western states for help. These institutions
are not the Saviour, however, but merely the vehicle of salvation. The Saviour “is
ultimately a set of culturally based norms and practices” that are aligned with the
human rights norm [30]. This Savages, Victims, Saviours metaphor of human rights
entrenches the Eurocentrism of the human rights tradition and is condescending
towards non-Western cultures.

? In Sesotho: motho ke motho ba batho ba bangwe; or in isiXhosa:umuntu ngumuntu ngabantu
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In response to such a damming metaphor, the qualities of African and Asian
cultural norms are lauded as equal to, if not superior to, Western notions of human
rights [26, 31, 32]. But Sewpaul [36] cautions against idealising communalism
over individualism and asserts that, even in cultures that embrace the spirit of
ubuntu, human rights violations perpetuate. On the other hand, the United States of
America (as the prime example of a Western state), “which sets itself as the moral
authority on human rights, has a deplorable record of human rights abuses” [36]. It
seems that “there is none righteous, no, not one” (Romans 3:10 NKJV - cf. Eccl 7:20)
and neither an individualistic nor a communal view of human rights is faultless.

But Nagengast [37] presents something of a silver lining, claiming that there has
been a decrease in human rights violations in Africa over the past few decades. This
is attributed to a general shift from communalism towards liberalism and good gov-
ernance. This does not imply that Africans have discarded the notion of ubuntu. The
claim is that human rights are being understood as political and legal safeguards
of individual autonomy, both from the citizen and community perspective as
rights-holders and from the state’s perspective as duty-bearer. It is impossible to say
whether this is because of the imposition of Western ideals on the Rest, as is claimed
by [26, 30] (see also [15], quoting [38]), or due to the natural “vernacularization” of
transnational ideas like human rights [32].

What is important to note is that there is resistance to the adoption of human
rights as applying universally and equally to everyone everywhere, and cultural
norms must be taken into account. There are many cultures in the world in which
some people — due to their position in society, gender, wealth, genetics, lineage, or
some other inherent or acquired trait — are afforded more respect and more rights
than others. This teaches us that, no matter how good the intentions are, caution
should be exercised when applying Western notions in African contexts, because
while some rights are fairly universally accepted (for example, the right to citizen-
ship), others are contested (such as equality with respect to gender, or freedom of
religion).

4. The implications for land administration
4.1 Some definitions and discussions of pertinent terms

Land governance is fundamentally concerned with a government’s ability to
make and administer the rules, mechanisms, policies, processes, and institutions by
which land, property and natural resources are accessed, used, controlled, trans-
ferred, and managed [39, 40]. A critical dimension of governance is “a government’s
ability to make and enforce rules, and to deliver services” [25]. When we consider
land governance, the issue of state capacity is very important.

Land administration can be conceived of as the operational component of land
governance in pursuance of national land policy goals, plans and strategies. It
involves processes of determining, recording and disseminating information about
the relationship between people and land [41, 42].

Land rights may be defined as rights to occupy, use and transact in land, includ-
ing rights to exclude others from exercising such rights, and rights to enforce
protection of the rights-holder. “A right refers to what the holder can do with the
thing or what the holder can prevent others from doing” [43]. Thus, we say a land
right determines what can be done with land. This includes rights to [44, 45]:

* access, occupy, enjoy and use land and resources while restricting and/or
excluding others from enjoying the same benefit;
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* deal in land through a land market as well as inherit and bequeath land;

* develop or improve land and benefit from the associated improved land values
or rental income.

Land rights per se are not recognised as human rights under international law,
yet they constitute the basis for access to food, housing and development [44]. For
example, security of tenure underpinned by legal registration is identified as a key
factor in the realisation of the right to adequate housing, along with the obliga-
tion of states to ensure such security [46]. The onus rests on country-specific land
administrators, as duty-bearers, to ensure that land tenure is protected and enforced
so that land rights may be realised.

A HRBA to land rights draws attention away from the purely economic value
of land and instead highlights the social and cultural importance of land (see e.g.
[47]). In the development of a new conceptual model for the continuum of land
rights [48], land (terra firma) is seen as a human right common to all levels of
land value complexity. Land rights are seen as essential to the realisation of other
fundamental rights, particularly the rights to food and housing [49]. Yet they do not
have the international recognition they warrant [45]: “there is no global instrument
to protect property rights” [50] and “no human rights treaty has recognised land
rights as being a core human rights issue” [45].

Land tenure refers to how the right is held and may be defined as “the terms and
conditions on which land is held, used and transacted” [51]. Some examples are
freehold, leasehold, and customary tenure. These determine “the relationship,
whether legally or customarily defined, among people, as individuals or groups,
with respect to land” [44]. This definition identifies land tenure in terms of rela-
tions between people about things, i.e. as a social or property relationship. It is worth
noting that this relationship is often defined by legislative provisions but may also
be defined by customary law. Legislated land tenure forms imply a suite of land
rights appropriate to that type of landholding. Legislated tenure forms deliver
strong land tenure security through surveying the boundaries of the proprietary
unit, registration of title, the formal processes of land transfers, the management
of boundary and access disputes, and through the processes of property valua-
tion, taxation, and land use management. The customary law approach focuses on
customary norms and rules, which are those that are validated by community or
family consent regarding rights of use and access. In order for custom to be con-
sidered customary law it must pass the test of certainty, reasonableness, uniform
observance in the community, and endurance [52, 53]. It is like ‘unofficial law’ that
is widely practiced and regarded as locally legitimate.

One of the goals of effective land administration is to provide land tenure
security. The degree of tenure security may be an indicator of good land governance
[54]. Benefits of secure tenure include sustainable development and improved
livelihoods, dispute resolution, reduced land conflicts, improved land use plan-
ning, management of natural resources, and environmental protection. It also gives
people more decision-making capacity and mobility. Land tenure security may be
understood to reflect the certainty that land rights-holders will be able to uphold
their rights to land in the face of challenges to those rights. In other words, tenure
security is “the legal and practical ability to defend one’s ownership, occupation,
use of and access to land from interference by others” [55]. Such challenges often
come in the form of investment projects such as agri-businesses, mining ventures,
wind farms and irrigation projects; or they may stem from increased urbanisation,
population pressure and climate change. Without secure tenure, customary land
rights-holders are easily displaced by powerful elites (see e.g. [56]).
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From a civil legal perspective, ownership in relation to property is equated with
dominium [57], i.e. the complete power to use, enjoy, and dispose of property unless
prohibited by law [58]. In Anglo-American legal systems, ownership is depicted as
a bundle of rights, “envisaged as a bundle of sticks with each stick representing a
right” [43]. Such analogy is inconsistent with the concept of ownership in South
African law, wherein ownership is viewed as a unified, hierarchical concept that
confers the greatest range of rights in land [59-61]. Hornby [62] relates that in some
rural, customary contexts in South Africa, the concept of ownership is layered and
there may be multiple answers — each one correct in its own right — to the question
‘Who owns this land?’ From a formal, legal perspective, the State may be the owner.
From a customary perspective, the chief (inkosi) may identify as the owner, and
equally the subjects to whom he has allocated occupation and use rights would
identify as owners. Thus, they “all owned [the land] simultaneously, in layers. This
is not so much a hierarchical organization as a layered one, with different answers to
the question of ownership depending on context” [62]. Such a scenario is not pos-
sible in a land administration system built on individualistic, exclusionary human
rights principles. But it is possible in a customary land administration system built
on the principles of ubuntu.

4.2 The influence of international treatises

Several international treatises and instruments that are founded on human rights
principles affirm the right to property, adequate housing, and food, all of which are
relevant for land administration [63]. Land tenure security and adequate housing
are given specific attention in the UN Committee on ESCR’s General Comment no.

4 [64]. The New Urban Agenda (NUA) [65], items 13a and 35, likewise support the
provision of adequate housing and tenure security respectively. The acknowledge-
ment of the importance of land rights for all appears in several of the Sustainable
Development Goals (SDGs) [66] and associated targets and indicators, as sum-
marised in Table 2. The Voluntary Guidelines on Responsible Governance of Land,
Fisheries and Forests in the Context of National Food Security [67], better known as the
VGGTs, include principles that are based on and reflect the human rights principles
listed in Table 1. They also recognise the need for secure land tenure for sustainable
development and improved livelihoods, especially for the poor and vulnerable.

These documents are all rooted in human rights principles that inform the guid-
ing principles of national land policies and land administration systems. They thus
draw on Western bias that may not be appropriate for the intended beneficiaries,

Goal1l Target 4 Ensure that all men and women have access to ownership and control over
land and other forms of property

Goal 2 Target 3 Double agricultural productivity and incomes of small-scale producers,
including through secure and equal access to land

Goal 5 Target 5a Give women access to ownership and control over land and other forms of
property

Goal 11 Target 1 Ensure access for all to adequate, safe and affordable housing

Goal 15 Target 9 Integrate ecosystem and biodiversity values into national and local planning,

development process, poverty reduction strategies and accounts

Goal 16 Target 3 Promote the rule of law at the national and international levels and ensure
equal access to justice for all.

Table 2.
SDG targets that include a requivement for access to land for all.
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especially in African customary contexts. Land policymakers and administrators
should thus be cognisant of this potential conflict of principles when applying
well-intended guidelines in diverse contexts. If interventions aimed at benefitting
land rights-holders do not address their worldview or their understanding of land,
they may lack significance for them and their sustainable success may be compro-
mised [68].

To return to the question raised earlier: strict enforcement of human rights
principles runs the risk of alienating cultures that do not accept these principles and
may not do so in the foreseeable future. Their ‘right’ to enforce their own societal
rules should be weighed against the requirement of human rights-based organisa-
tions to ensure non-violation of human rights. A potential remedy is an approach
based on democratic land governance, as explained below.

5. A way forward

Achieving pro-poor land policy, which is inherently cognisant of human rights
to land, requires democratic (rather than good) land governance [5]. This is a process
involving three (vertically) interacting components: grassroots pro-reform mobili-
sations; top-down state reform initiatives; and mutually reinforcing, democratically
embedded interactions between these two components. All three components are
necessary for democratic land governance. This perspective marks a shift away from
the usual, technical-administrative notion of land governance [40].

Linking this model to a HRBA to development, the grassroots mobilisations
reflect broad-based participation by citizens and communities in response to their
specific land-based needs. It relates to their full, meaningful, and effective access to
use and control land in a manner that is fitting for their cultural norms. The state’s
top-down initiatives may relate to their obligations, as duty-bearers, towards the
most vulnerable citizens as land rights-holders. The mutually reinforcing, demo-
cratically embedded interactions between the two reflect accountability, transpar-
ency, and mutually beneficial collaboration (see e.g. [58]).

Drawing from the preceding discussion, the pertinent elements of a HRBA to
the development of land in an African customary setting are here identified. This
starts with the human rights tradition [22] which identifies citizens and com-
munities as rights-holders and states as duty-bound to respect, protect, promote,
and fulfil their obligations in this regard. To achieve this, states are encouraged to
draw on human rights as a set of normative principles to guide how development is
done; as a set of instruments to aid in the development of assessments and indicators
for the evaluation of development programmes; as a component to be integrated
into programming; and as the underlying justification for interventions aimed at
strengthening institutions [15].

For any development process, the cultural context needs to be understood
and respected if development is to be sustainable, successful, and significant. An
understanding of context is also important for acknowledging the relative impor-
tance of land rights: while land rights are not internationally recognised as human
rights [45, 50], for rural African cultures they have a profound social, cultural, and
religious significance that cannot be overlooked [32, 69]. Land rights must therefore
be understood cross-generationally through a socio-cultural lens, i.e. land is not
merely a commodity to be bought or sold; it is part of the communal responsibility
for governance of society and the environment [20, 31, 47]. Land is thus viewed as
territory [23].

A new model for democratic land governance is thus derived - see Figure 1. In
this model the state is illustrated as drawing from human rights as a set of normative
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Figure 1.
A new model for democratic land governance.
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principles guiding development, as instruments and indicators for evaluation of
development, as a component of development, and as the underlying justification
for development. Thus informed, the state is directed by the human rights tradi-
tion to fulfil its obligations to land rights-holders by initiating land administration
processes in order to address human rights-related deficiencies in the current status
quo. This is the top-down approach of the human rights tradition. The bottom-up
approach sees people as individual citizens and communities of land rights-holders
who draw on their understanding of land as territory — with corresponding horizon-
tal obligations to one another and incorporating a multi-generational, socio-cultural,
religious view of land - to claim their right to use and/or control land. (Horizontal
obligations are illustrated in the figure by means of arrows on either side of the ‘Land
as territory’ block.) This claim drives their desire for land administration/reform.
The two approaches meet and need to find mutual acceptance and understand-
ing through a setting of collaborative governance. This is defined as [70]:

“the processes and structuves of public policy decision making and management
that engage people constructively across the boundavies of public agencies, levels
of government, and/or the public, private and civic spheves in order to carry out a
public purpose that could not otherwise be accomplished.”

Ten propositions have been put forward for successful collaborative governance
that crosses these boundaries (referred to by [70] as the collaborative governance
regime, or CGR). These are summarised in Table 3.

1. Drivers Strong leadership, pertinent incentives, necessary interdependence, and/or
uncertainty are necessary for a CGR to be initiatied.

2. Principled engagement Interactive discovery of shared interests, concerns and values; definition
to build shared meaning; deliberation between participants; and the
construction of shared determinations are generators and sustainors of
engagement.

3. Shared Motivation Repeated, quality engagements build trust, mutual understanding, legitimacy
and commitment for further engagement.

4.Virtuous cycle Shared motivation enhances and sustains further principled engagement and
vice versa.

5.Joint action Principled engagement and shared motivation stimulate the institutional
arrangements required for generating and sustaining joint action.

6.Capacity Joint action requires the necessry procedural and institutional arrangements,
strong leadership, shared knowledge, and resources.

7. Collaborative dynamics The quality and extent of collaboration depends on the interactions between
principled engagement, shared motivation, and capacity for joint action.

8.Collaborative action Collaboration is more likely to result in action if a shared theory of action is
explicitly identified and the collaborative dynamics function to generate the
required capacity for joint action.

9.Impacts Impacts will better align with intended outcomes if they stem from a shared
theory of action using collaborative dynamics.

10. Adaptation CGRs will be sustainable if they adapt to the impacts arising from their joint
actions

Table 3.
Propositions for initiating and sustaining a CGR (adapted from [70]).
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Where cultural norms challenge human rights-based approaches to develop-
ment, adherence to the propositions underscoring a CGR may assist relevant parties
to find common ground. This may assist in ensuring the significance of the interven-
tions for the land rights-holders, and hence the intervention’s sustainable success.

6. Conclusion

In this chapter, a human rights-based approach to development is defined
as stemming from the human rights tradition. Following this tradition, citizens
and communities are rights-holders who can hold states to account regarding the
realisation of their rights, which is referred to here as their vertical obligation. States
are obligated as duty-bearers to respect, protect, promote, and fulfil human rights.
Adherence to a HRBA to development empowers the needy to claim their rights,
promotes transparency of governance, and encourages active, free, and meaningful
participation in development processes. But, following a HRBA to development is
not without its challenges. Other than the implementation challenges, there is the
challenge related to the universal acceptance of human rights: the “West and the
Rest” debate. The issue of horizontal obligation — the obligation of rights-holders to
uphold the rights of other rights-holders — may contribute to addressing this chal-
lenge, because the types of rights are then understood on an equal footing.

It is argued that the right to occupy and use land is not a recognised human right,
though it may be a human rights issue, especially in a developing, African context. A
human rights-based approach to land rights is important in highlighting the social
and cultural importance of land, as opposed to viewing land simply as a commod-
ity to be bought or sold. This resonates with the distinction between Eurocentric
human rights and the Ubuntu approach. Differences aside, the human rights tradi-
tion places the onus for the recognition and protection of land rights squarely on the
shoulders of states, as (vertically obligated) duty-bearers. Individuals, community
leaders, and communities shoulder some of the responsibility as (horizontally
obligated) duty-bearers.

Adopting a human rights-based approach to land is acknowledged to be pro-
poor. Poverty reduction should be at the forefront of development, especially devel-
opments involving land. Acknowledgement of the importance of land as a social,
cultural, and even religious asset is imperative for land administration and land
reform programmes that are sensitive to the needs and beliefs of customary land
rights-holders in Africa. The model of democratic land governance is presented as a
pro-poor, human rights-based approach to development of land, and is modified to
accommodate the views presented above.

Acknowledgements

The authors acknowledge the financial support of the University of Cape Town
and the International Federation of Surveyors’ Foundation. This chapter is based on
a chapter in the first author’s PhD.
Conflict of interest

The authors declare no conflict of interest. The funders had no role in the design

of the study; in the collection, analyses, or interpretation of data; in the writing of
the manuscript, or in the decision to publish the results.

14



Human Rights and Land in Africa: Highlighting the Need for Democratic Land Governance
DOI: http://dx.doi.org/10.5772/intechopen.96000

Author details

Simon Hull* and Jennifer Whittal
University of Cape Town, Cape Town, South Africa

*Address all correspondence to: simon.hull@uct.ac.za

IntechOpen

© 2021 The Author(s). Licensee IntechOpen. This chapter is distributed under the terms
of the Creative Commons Attribution License (http://creativecommons.org/licenses/
by/3.0), which permits unrestricted use, distribution, and reproduction in any medium,

provided the original work is properly cited.

15



Human Rights in the Contemporary World

References

[1] de Vries, W.; Bennett, R.M.;
Zevenbergen, ]. Toward Responsible
Land Administration. In Advances

in Responsible Land Administration;
Zevenbergen, J., de Vries, W., Bennett,
R.M., Eds.; CRC Press: Boca Raton,
2015; pp. 3-16.

[2] de Zeeuw, K.; Lemmen, C.
Securing Land Rights for the World.

In Proceedings of the FIG Working
Week 2015; International Federation
of Surveyors: Sofia, Bulgaria, Bulgaria,
2015.

[3] United Nations Universal declaration
of human rights Available online: http://
www.ohchr.org/EN/UDHR/Pages/
Language.aspx?LangID=eng (accessed
on Oct 24, 2014).

[4] Hull, S.; Whittal, J. Towards a
framework for assessing the impact of
cadastral development on land rights-
holders. In Proceedings of the FIG
Working Week 2016: Recovery from
Disaster; International Federation of

Surveyors: Christchurch, New Zealand,
2016.

[5] Borras, S.; Franco, ]J.C. Contemporary
Discourses and Contestations around
Pro-Poor Land Policies and Land
Governance. J. Agrar. Chang. 2010, 10,
1-32.

[6] UNFPA Human Rights Principles
Available online: https://www.unfpa.
org//resources/human-rights-principles
(accessed on Dec 3, 2014).

[71 OHCHR What are Human Rights?
Available online: http://www.ohchr.org/
en/issues/pages/whatarehumanrights.
aspx (accessed on Dec 4, 2014).

[8] NESRI What are the Basic

Principles of the Human Rights
Framework? Available online:;

16

http://www.nesri.org/programs/what-
are-the-basic-principles-of-the-human-
rights-framework (accessed on Dec 3,
2014).

[9] Marx, A.; McInerney-Lankford, S.;
Wouters, J.; D’Hollander, D. Human
Rights and Service Delivery: a review of
current policies, practices, and challenges.
In The World Bank Legal Review, Volume 6.
Improving Delivery in Development:

The role of voice, social contract, and
accountability; Wouters, J., Ninio, A.,
Doherty, T., Cissé, H., Eds.; The World
Bank: Washington, D.C., 2015; pp. 39-57.

[10] Constitution of the Republic of South
Africa; Cape Town, South Africa, 1996;

[11] OHCHR International Covenant
on Civil and Political Rights Available
online: http://www.ohchr.org/EN/
Professionallnterest/Pages/CCPR.aspx
(accessed on Oct 6, 2016).

[12] OHCHR International Covenant on
Economic, Social and Cultural Rights
Available online: http://www.ohchr.org/
EN/Professionallnterest/Pages/CESCR.
aspx (accessed on Oct 6, 2016).

[13] Jonsson, U. Human rights approach
to development programming; UNICEF:
New York, 2003;

[14] Ishay, M.R. What are human rights?
Six historical controversies. J. Hum.
Rights 2004, 3, 359-371, do0i:10.1080/147
5483042000224897.

[15] Cornwall, A.; Nyamu-Musembi,

C. Putting the ‘rights-based approach’

to development into perspective. Third
World Q. 2004, 25, 1415-1437, d0i:10.108
0/0143659042000308447.

[16] Filmer-Wilson, E. The Human
Rights-Based Approach to Development:
The Right to Water. Netherlands Q. Hum.
Rights 2005, 23, 213-241.



Human Rights and Land in Africa: Highlighting the Need for Democratic Land Governance

DOI: http://dx.doi.org/10.5772/intechopen.96000

[17] Uvin, P. From the right

to development to the rights-
based approach: how ‘human
rights’ entered development.
Dev. Pract. 2007, 17, 597-606,
doi:10.1080/09614520701469617.

[18] Silberschmidt, M. Disempowerment
of Men in Rural and Urban East

Africa: Implications for Male Identity
and Sexual Behavior. World Dev.

2001, 29, 657-671, doi:10.1016/
S0305-750X(00)00122-4.

[19] Otto, D. Rethinking the
“Universality” of Human Rights Law.
Columbia Human Rights Law Rev. 1997,
29, 1-46.

[20] Akrofi, E.O. Assessing customary land
administration systems for peri-urban
land in Ghana; Doctoral dissertation,
University of Cape Town, 2013;

[21] United Nations Statement

of Common Understanding on
Human Rights-Based Approaches

to Development Cooperation and
Programming Available online: http://
hrbaportal.org/the-human-rights-
based-approach-to-development-
cooperation-towards-a-common-
understanding-among-un-agencies
(accessed on Apr 4, 2015).

[22] Franco, ].C. Making Land Rights
Accessible: Potentials and Challenges
of a Human Rights Approach to Land
Issues Available online: http://landwise.

landesa.org/records/2195 (accessed on
Nov 4, 2014).

[23] Franco, J.C. A Framework for
Analyzing the Question of Pro-Poor
Policy Reforms and Governance in
State/Public Lands: a critical civil
society perspective. In Proceedings

of the FIG/FAO/CNG International
Seminar on State and Public Sector
Land Management; Verona, Italy, 2008;
pp. 1-47.

17

[24] Clark, M.; Luwaya, N. Communal
Land Tenure 1994-2017 Available
online: https://www.parliament.gov.za/
storage/app/media/Pages/2017/october/
High_Level_Panel/Commissioned_
Report_land/Commisioned_Report_on_
Tenure_Reform_LARC.pdf (accessed on
Jan 21, 2019).

[25] Fukuyama, F. What is governance?
Governance 2013, 26, 347-368,
doi:10.1111/gove.12035.

[26] Cobbah, J.A.M. African values and
the human rights debate: an African
perspective. Hum. Rights Q. 1987, 9,
309-331, doi:10.2307/761878.

[27] Toulmin, C.; Quan, J. Evolving land
rights, tenure and policy in Sub-Saharan
Africa. In Evolving Land Rights, Policy
and Tenure in Africa; Toulmin, C., Quan,
J., Eds.; DFID/IIED/NRI: London, 2000;
pp. 1-30.

[28] Steudler, D. A Framework for the
Evaluation of Land Administration
Systems; Doctoral dissertation,
University of Melbourne, 2004;

[29] Enemark, S.; McLaren, R.;
Lemmen, C. Fit-For-Purpose Land
Administration Guiding Principles;
Global Land Tool Network (GLTN):
Copenhagen, Denmark, 2015;

[30] Mutua, M. Savages, victims,

and saviors: the metaphor of human
rights. Harvard Int. Law J. 2001, 42,
201-245, do0i:10.1046/j.1355-557x.2001.
introduction.doc.x.

[31] Mubangizi, J.; Kaya, H. African
Indigenous Knowledge Systems and
Human Rights: Implications for Higher
Education, Based on the South African
Experience. Int. ]. African Renaiss.

Stud. - Multi-, Inter- Transdiscipl. 2015,
10, 125-142, doi:10.1080/18186874.2015.
1107985.

[32] Merry, S.E. Transnational Human
Rights and Local Activism: Mapping



Human Rights in the Contemporary World

the Middle. Am. Anthropol. 2006, 108,
38-51, doi:10.1525/aa.2006.108.1.38.

[33] Murithi, T. A local response to

the global human rights standard: the
ubuntu perspective on human dignity.
Glob. Soc. Educ. 2007, 5, 277-286,
doi:10.1080/14767720701661966.

[34] Metz, T. Ubuntu as a moral theory
and human rights in South Africa. African
Hum. Rights Law J. 2011, 11, 532-559.

[35] Mokgoro, Y. Ubuntu and the

law in South Africa. Potchefstroom
Electron. Law Journal/Potchefstroomse
Elektron. Regsbl. 1998, 1, 15-26,
doi:10.17159/1727-3781/1998/v1i1a2897.

[36] Sewpaul, V. The West and the
Rest Divide: Human Rights, Culture
and Social Work. J. Hum. Rights Soc.
Work 2016, 1, 30-39, doi:10.1007/
s41134-016-0003-2.

[37] Nagengast, E. Communalism and
Liberalism in the Struggle for Human
Rights in Africa. Juniata Voices 2015,
January, 80-86.

[38] Ntsebeza, L. Traditional authorities,
local government and land rights. In
Grassrots Governance? Chiefs in Africa
and the Afro-Caribbean; Ray, D., Reddy,
P.S., Eds.; University of Calgary Press:
Calgary, Alberta, 2003; pp. 173-226.

[39] Amanor, K.S. Land Governance in
Africa: How historical context has shaped
key contemporary issues relating to policy on
land; Framing the Debate; International
Land Coalition: Rome, 2012;

[40] EnemarKk, S. Sustainable land
governance: Spatially enabled, fit for
purpose, and supporting the global
agenda. In Proceedings of the Annual
World Bank Conference on Land and
Poverty; The World Bank: Washington,
D.C., 2012.

[41] UNECE Land Administration
Guidelines with Special Reference to

18

Countries in Transition; United Nations
Economic Commission for Europe:
Geneva, Switzerland, 1996; ISBN
9211166446.

[42] Lemmen, C. A domain model
for land administration, Doctoral
dissertation, Delft University of
Technology, 2012.

[43] Fisher, R.; Whittal, J. Cadastre:
Principles and Practice; Roger Fisher,
Jennifer Whittal, and the South African
Geomatics Institute: Cape Town, 2020;
ISBN 978-0-620-82878-9.

[44] FAO Land tenure and ruval
development; Food and Agriculture
Organisation of the United Nations
(FAO): Rome, Italy, 2002; ISBN
9251048460.

[45] Gilbert, J. Land Rights as Human
Rights: the case for a specific right

to land. Int. J. Hum. Rights 2013, 10,
115-136.

[46] United Nations Committee on
Economic, Social and Cultural Rights,
General Comment 4, The right to
adequate housing Available online:
http://wwwl.umn.edu/humanrts/
gencomm/epcomm4.htm (accessed on
Oct 24, 2014).

[47] Akrofi, E.O.; Whittal, J. Compulsory
Acquisition and Urban Land Delivery

in Customary Areas in Ghana. South
African J. Geomatics 2013, 2, 280-295.

[48] Whittal, ]. A New Conceptual
Model for the Continuum of Land
Rights. South African J. Geomatics 2014,
3,13-32.

[49] Payne, G. Urban land tenure policy
options: Titles or rights? Habitat Int.
2001, 25, 415-429.

[50] Enemark, S.; Hvingel, L.; Galland,
D. Land administration, planning and
human rights. Plan. Theory 2014, 13,
331-348, doi:10.1177/1473095213517882.



Human Rights and Land in Africa: Highlighting the Need for Democratic Land Governance

DOI: http://dx.doi.org/10.5772/intechopen.96000

[51] Adams, M.; Sibanda, S.; Turner,
S. Land tenure reform and rural
livelihoods in southern Africa. Nat.
Resour. Perspect. 1999, February, 1-15.

[52] Osman, F. The ascertainment of
living customary law: an analysis of the
South African Constitutional Court’s
jurisprudence. J. Leg. Plur. Unoff. Law
2019, 51, 98-113, d0i:10.1080/07329113.2
019.1596013.

[53] Rautenbach, C. Oral Law in
Litigation in South Africa: An
Evidential Nightmare? Potchefstroom
Electron. Law Journal/Potchefstroomse
Elektron. Regsbl. 2017, 20, 1-25,
doi:10.17159/1727-3781/2017/
v20i0a3268.

[54] Antonio, D.; Zevenbergen, ]J.;
Augustinus, C. Social Tenure Domain
Model: An emerging land governance
tool. In Advances in Responsible Land
Administration; Zevenbergen, J., de
Vries, W., Bennett, R.M., Eds.; CRC
Press: Boca Raton, 2016; pp. 251-270.

[55] Weinberg, T. Rural Status Report 3:
The contested status of ‘communal land
tenure’ in South Africa; Sparg, L., Ed.;
Institute for Poverty, Land and Agrarian
Studies: Cape Town, 2015;

[56] Chitonge, H.; Mfune, O.; Umar,
B.B.; Kajoba, G.M.; Banda, D.;
Ntsebeza, L. Silent privatisation

of customary land in Zambia:
opportunities for a few, challenges for
many. Soc. Dyn. 2017, 43, 82-102, doi:10.
1080/02533952.2017.1356049.

[57]1 McAuslan, P. Only the Name of

the Country Changes: The diaspora of
“European” land law in Commonwealth
Africa. In Evolving Land Rights, Policy
and Tenure in Africa; Toulmin, C., Quan,
J., Eds.; DFID/IIED/NRI: London, 2000;
pp- 75-95.

[58] van der Walt, A.J. Tradition on

Trial: a critical analysis of the civil-law
tradition in South African property Law.

19

South African J. Hum. Rights 1995, 11,
169-206.

[59] Kingwill, R. Lost in translation:
Family title in Fingo village,
Grahamstown, Eastern Cape. Acta
Juridica Plur. Dev. Stud. access to Prop.
Africa 2011, 210-237.

[60] Badenhorst, PJ.; Mostert, H.;
Pienaar, J. Silberberg ¢ Schoeman’s The
Law of Property; 5th ed.; LexisNexis:
Durban, 2006;

[61] Mostert, H. Mineral Law:
Principles and Policies in Perspective;
Juta & Co.: Cape Town, 2012; ISBN
978-07021-8590-8.

[62] Hornby, D. Becoming Visible on

the Grid: Attempts to secure tenure at
Ekuthuleni. In Untitled: Securing Land
Tenure in Urban and Rural South Africa;
Hornby, D., Kingwill, R., Royston,

L., Cousins, B., Eds.; University of
KwaZulu-Natal Press: Pietermaritzburg,
2017; pp. 94-131.

[63] van der Molen, P. Property, human
rights law and land surveyors. Surv. Rev.
2016, 48, 51-60, doi:10.1080/00396265.2
015.1097594.

[64] Committee on Economic Social
and Cultural Rights General Comment
No. 4: The Right to Adequate Housing
(Art. 11) Available online: https://www.
refworld.org/type, GENERAL,CESCR,
,47a7079a1,0.html (accessed on Oct 9,
2020).

[65] United Nations NEW URBAN
AGENDA ; United Nations Habitat III
Secretariat, 2017;

[66] United Nations Transforming our
world: The 2030 agenda for sustainable
development; United Nations, 2015;
ISBN 9780874216561.

(671 FAO Voluntary Guidelines on the
Responsible Governance of Tenure
of Land, Fisheries and Forests in the



Human Rights in the Contemporary World

Context of National Food Security; Food
and Agriculture Organisation of the
United Nations: Rome, 2012; ISBN
978-92-5-107277-6.

[68] Hull, S.; Whittal, J. Human rights

in tension: guiding cadastral systems
development in customary land rights
contexts. Surv. Rev. 2019, 51, 97-113, doi:
10.1080/00396265.2017.1381396.

[69] Wisborg, P. Is land a human rights
issue? Approaching land reform in
South Africa Available online: http://
agris.fao.org/agris-search/search.
do?recordID=N02002000119 (accessed
on Nov 11, 2014).

[70] Emerson, K.; Nabatchi, T.; Balogh,
S. An integrative framework for
collaborative governance. J. Public Adm.
Res. Theory 2012, 22, 1-29, d0i:10.1093/
jopart/murO11.

20



